EXPLANATION OF NONRESIDENT ALIEN PAYMENT TYPES

Honoraria

Honoraria are self-employment income for lecturer-type services conducted for the benefit of the payer institution.  It applies generally to B (and VW) classification visitors who receive compensation for lecture-type services, within specified maximum periods of time and number of academic or non-profit institutions
International visitors entering the US in B or visa waiver status are authorized to accept honorarium payments and incidental expenses for "usual academic activity or activities" if the paying entity is

· An institution of higher education or related or affiliated nonprofit entity

· A nonprofit research organization
and the following conditions are met (9/5/6 Rule for Honorarium Payments):
· No more than 9 days stay at one institution

· No more than 5 institutions making honorarium payments

· Received in the prior 6 months

An honorarium paid to a nonresident alien who is coming to the U.S. for a business purpose, such as to give a lecture, is subject to 30% withholding and Form 1042-S reporting unless a treaty exception applies.

Independent Contractor Payments

Independent Contractor Payments (when service is performed in the U.S.) have income tax withheld at the rate of 30%, unless specifically excluded from tax by a tax treaty between the U.S. and the foreign visitor's country of residence. Exemption must be claimed by the visitor using IRS Form 8233.
Fellowship and Scholarship Payments
A scholarship is a payment made to, or for, the benefit of a student, either graduate or undergraduate, to aid the individual in his course of study.
A fellowship is a payment made to, or for, the benefit of an individual to aid in the pursuit of study or research. May be either wages or a non-compensatory fellowship. It is wages if services are required as a condition of the grant. It is non-compensatory if no services are required as a condition of receiving the grant.
Fellowship and Scholarship Payments have income tax withheld at the rate of 14% (F-1 & J-1 visa holders) on the taxable portions of the payment (amount not used for tuition, books, fees, and course required supplies and materials), unless specifically excluded from tax by a tax treaty between the U.S. and the foreign national’s country of residence. Exemption must be claimed by the foreign national using IRS Form W-8BEN.  All other visa status holders have income tax withheld at the rate of 30% on taxable portion unless exempt by a tax treaty.
Prize and Awards
Prize/Award paid by universities generally fall into two broad categories

1. Prize/Award, which are in the nature of a scholarship or fellowship

2. Prize/Award, which are NOT in the nature of a scholarship or fellowship

· Prize/Award that involve a payment in the nature of an award or recognition for some sort of special achievement, special skill, special knowledge, or special renown in a certain area, or can represent an award won in a contest of some sort. (Examples of prizes in category 2 would be a prize paid for winning a piano competition, a prize paid to a figure of world renown for his outstanding achievements in a certain area of research or politics, or a prize paid for winning some sort of contest.)

· When paying a prize/Award in category 2, the grantor does not specifically intend that the grantee spend the prize amount "for the purpose of aiding his study, training, or research", but instead intends the prize to be an award which recognizes the achievement or renown of the grantee and which may be spent in any fashion the grantee sees fit.

· If the prize/award paid to a nonresident alien falls into category 2, it is subject to federal withholding tax of 30%.  The prize or award will be reported on Form 1042-S at year-end.

Royalty Payment
A royalty is income derived from the use of the taxpayer's property. A royalty payment must relate to the use of a valuable right. According to the IRS, tax must be withheld on the payment of royalties from sources in the United States. However, certain types of royalties are given reduced rates or exemptions under some tax treaties. Accordingly, these different types of royalties are treated as separate categories for withholding purposes.

A right to use the intellectual property right of another person would be classified as a royalty. Tax rules apply to where the property is used. (Example: A press receives payment for permission to use part of a published book in their own work. Press keeps part of the payment and the author keeps part. If the author is an NRA and the source is the US -- tax at 30%.)

If payment is for the right to use a product (film, play, etc.), the ownership rights of which remains with the individual in a foreign country, then the payment is a royalty. The source of the income for a royalty is where the property is used. (i.e., if a play is produced in the US, the income is US-sourced.) Royalties paid to an NRA are subject to 30% withholding, unless a tax treaty applies. Payment of royalties would be reported on a 1042-S.

Royalty Categories:

· Industrial Royalties -- includes royalties for the use of, or the right to use, patents, trademarks, secret processes and formulas, goodwill, franchises, "know-how," and similar rights. It also may include rents for the use or lease of personal property.

· Motion Picture or Television Copyright Royalties -- royalties paid for the use of motion picture and television copyrights.

· Other Royalties -- royalties paid for the use of copyrights on books, periodicals, articles, etc., except motion picture and television copyrights. (Income code 12)

Photography: 

· If Rutgers is paying for all rights to the picture, it is a sale and not subject to NRA withholding and reporting.

· If Rutgers is paying for the right to use a picture that belongs to the artist, the payment is a royalty. If the use is in the US, it is US source income and subject to 30% NRA withholding and reporting.
Film Rentals:

· If Rutgers rents a film from a foreign company (even if nonprofit), the payment is treated the same as a royalty payment -- sourced in the US and taxed at 30%.

· The only exception would be if the owner of the copyright in the film provides a Form W-8BEN with a US EIN and a claim for a lower treaty rate based on the Royalties article.

Equipment Rentals:

· Result in royalty income subject to 30% withholding and 1042-S reporting

· Some treaties provide a treaty benefit for equipment royalties
Software Royalties:

· Generally, a payment for use of a software product or database results in the payment of rent or lease of the product/database or royalty for use of the intellectual property. When the property is used in the United States, the source of income is considered to be U.S. source income subject to 30% withholding and reporting on Form 1042-S unless an exception applies. The possible exceptions are: 

· the terms of the software agreement are essentially a sale of all substantial rights to use the product (such as purchased boxed software under a shrink-wrap license)

· the location of the server providing the software service is outside the United States, in which case the source of income may be foreign 
· the payment is exempt from tax or subject to a reduced rate of tax under an income tax treaty and the payee has submitted a Form W-8BEN (TIN required) with the treaty claim

· To be an outright purchase, the agreement must give Rutgers University all substantial rights in the product. (Example: Purchase of a Data Set -- can the user take the data set and use it or change it for their own purpose or is it a lease of the data because the data is being used as is.) 

· Foreign Vendor and Foreign Server: Foreign sourced income.

· Foreign Vendor and US Server: Lease of property in the US and subject to tax.

Payment to a Foreign Artist or  Foreign Artistic Group

Payments to Nonresident Alien (NRA) artists for personal services performed in the United States are generally considered U.S. source income.

A foreign person, whether a foreign corporation or an NRA individual, is subject to U.S. tax on U.S. source income at a tax rate of 30% on the gross payment. Rutgers The State University is required to withhold the 30% and remit the amount to the IRS.  The 30% withholding applies to the gross payment, not net after commissions.

If a company, whether U.S. or foreign, is acting as an agent of the foreign entertainer, the withholding and reporting must be done as if the payment were made to the entertainer directly.  This is because the withholding and reporting is supposed to reflect the beneficial owner of the income. The individual's company is acting merely as the agent for the individual.

Payment to an Agent of a Foreign Artist or Artistic Group

Rutgers The State University as the payer, is liable for the withholding tax, despite documentation from a booking agent that it will be responsible for taxing the entertainment group and is required to deduct 30% tax, regardless of whether the payment is made to an agent or directly to the entertainment group. The 30% withholding must be made on the gross payment, not on a payment minus the agent's fee.

The beneficial owner of the payment is the owner of the income for tax purposes and who will benefit from owning the income. An agent, who receives the payment in order to pass it on to the foreign artist, is not the beneficial owner of the income.

If an agent will not provide the names, addresses and income breakdown for each foreign artist contracted for a specific performance, the IRS advises that 30% of the income is withheld and the name and address of the agent is used on the 1042-S.

